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FMLA SUMMARY SHEET 

 
FMLA (Family Medical Leave Act) can be a confusing law for many businesses because 
there are strict requirements and deadline for companies that are required to offer (or 
choose to offer) FMLA leave. We recommend that you read the entire FMLA toolkit, or at 
least flip through and read the answers to the questions you have had. If you just have a 
few minutes and need a quick rundown, read the summary found on this page. 
For even more comprehensive information on FMLA, check out the rest of the FMLA 
Toolkit. 
 
What is FMLA? 
The Family and Medical Leave Act (FMLA) is a federal law that provides eligible employees 
(those who have worked for the employer for at least 12 months and worked at least 1,250 
hours for the employer during the 12‐month period immediately preceding the leave 
request; and is employed at a location where a covered employer has at least 50 employees 
within a 75‐mile radius) with unpaid, job‐protected leave for qualifying family members 
and qualifying medical reasons. 

• FMLA provides eligible employees up to 12 work weeks of unpaid leave per year. 
Depending on the medical condition, employees may take the 12 weeks 
consecutively or intermittently.  

• FMLA requires group employee benefits to be maintained during the leave as if the 
employee continued to work. 

• Employees returning from FMLA leave are also entitled to return to their same or an 
equivalent job. 

 
Who is required to offer FMLA? 
The law considers the following to be “covered employers” under FMLA: 

• Private employers with 50 or more employees in at least 20 weeks of the current or 
preceding calendar year. 

• Public agencies, including Local, State, and Federal employers and local education 
agencies. 

 
What if my business does not meet the FMLA requirements governed by law? 
Employers may still choose to opt in and participate in FMLA even if you have less than 50 
employees. Businesses who choose opt in and offer FMLA to their employees would need 
to continue to offer it for at least a year before reevaluating their position. 
 
Why would an employer choose to offer FMLA if they are not required to do so? 
The only way an employee is able to continue group benefits, including those offered 
through A Plus Benefits, during a leave longer than 30 days is through FMLA. If you would 
like your employees to be able to retain coverage and not have to complete a wait period 
upon returning from leave, you must opt in to FMLA. 
 
Do I have to pay an employee while they are out FMLA leave? 
No, FMLA provides unpaid leave. You may require or employees may choose to use 
accrued paid leave, paid vacation, paid personal time or other PTO (paid time off) to 
supplement income during all or part of the FMLA leave taken. Whatever you decide to do, 
make sure its detailed in our policy guide. 



  

WHAT IS AN ELIGIBLE EMPLOYEE? 

The Family and Medical Leave Act (FMLA)* is a federal law enacted in 1993 that 
provides eligible employees of covered employers with unpaid, job‐protected 
leave for qualifying medical reasons including the care of certain family 
members. That’s a complicated definition that creates many questions, so let’s 
break it down.  
 
*Please keep in mind that your state may have additional family or medical 
leave requirements. 

An employee is eligible for FMLA leave if he or she has met all the following: 
• Worked for the employer for at least 12 months (does not need to be 

consecutive); and 
• Worked at least 1,250 hours for the employer during the 12‐month period 

immediately preceding the leave request; and 
• Is employed at a location where the employer has at least 50 employees 

within a 75‐mile radius; and 
• Meets a qualifying medical reason. 

 

A covered employer under FMLA includes: 
• Private employers with 50 or more employees in at least 20 weeks of the 

current or preceding calendar year. 
• Public agencies, including local, state, and federal employers and local 

education agencies. 
o If an employer meets these requirements, that employer is 

required to offer FMLA to its employees, regardless of the number 
of employees it has.  

 

WHAT IS A COVERED EMPLOYER? 



 
  

WHAT IS A CONSIDERED A WORKWEEK? 

• FMLA provides eligible employees up to 12 workweeks of unpaid, job-
protected leave per year. 

• FMLA requires that group employee benefits are maintained during the 
leave. 

• Employees returning from FMLA leave are also entitled to return to their 
same or an equivalent job. 

• Under FMLA, while an employee is not automatically entitled to accrue 
additional seniority or benefits during unpaid FMLA leave, an employer 
cannot use unpaid FMLA leave in employment actions.  

 

• Under the FMLA, the term “workweek” refers to the employee’s usual or 
normal schedule (hours/days per week) prior to the start of FMLA leave.  

• Time that an employee is not scheduled to report for work may not be 
counted as FMLA leave. If an employer temporarily stops business 
activity and employees are not expected to report for work for one or 
more weeks (e.g., a school that closes for two weeks for the winter 
holiday, or a plant that closes for a week for repairs), the days the 
employer’s business activities have stopped do not count against the 
worker’s FMLA leave. 

 

WHAT PROTECTIONS DOES FMLA PROVIDE FOR 
EMPLOYEES? 



 
  

As an employer, you may select any one of the following four methods for 
determining the 12-month period during which eligible employees may take up 
to 12 workweeks of leave: 

• The calendar year (January 1 through December 31), or 
• Any fixed 12 months, such as a fiscal year or a leave year beginning on 

the first day of an employee’s employment, or 
• A 12-month period measured forward from the first date an employee 

takes FMLA leave (the next 12-month period would begin the first time 
the employee takes FMLA leave after the completion of the prior 12-
month period), or 

• A rolling 12-month period measured backward from the date an 
employee uses FMLA leave (each time an employee takes FMLA leave, 
the remaining leave is the balance of the 12 weeks not used during the 
immediately preceding 12 months).  

o For example, an eligible employee requests two weeks of FMLA 
leave to begin on November 1. The employer looks back 12 months 
(from November 1 back to the previous November 2) and sees that 
the employee had taken four weeks of FMLA leave beginning 
January 1, four weeks beginning March 1, and three weeks 
beginning June 1. The employee has taken 11 weeks of FMLA 
leave in the 12-month period and only has one week of FMLA-
protected leave available. After the employee takes the one week 
in November, the employee can next take FMLA leave beginning 
January 1 as the days of the previous January leave “roll off” the 
leave year. 

 

WHAT IS THE DEFINITION OF A YEAR FOR THE PURPOSES 
OF FMLA? 



 

 
  

A serious health condition is an illness, injury, impairment, or physical or 
mental condition that involves inpatient care or continuing treatment by a 
health care provider. The most common serious health conditions that qualify 
for FMLA leave include but are not limited to: 

• Conditions requiring an overnight stay in a hospital or other medical 
care facility; 

• Conditions that incapacitate you or your family member (for example, a 
condition that renders you unable to work or attend school) for more 
than three consecutive days, and have ongoing medical treatment 
(either multiple appointments with a health care provider, or a single 
appointment and follow‐up care such as prescription medication); 

• Chronic conditions that cause occasional periods when you or your 
family member are incapacitated and require treatment by a health care 
provider at least twice a year; and 

• Pregnancy (including prenatal medical appointments, incapacity due to 
morning sickness, and medically required bed rest). 

 

WHAT IS A SERIOUS HEALTH CONDITION? 



 

  

Employees can take FMLA leave due to a serious health condition of the 
following family members: 

• Spouse: a husband or wife as defined or recognized in the state where 
the individual was married, including in a common-law marriage or 
same-sex marriage. Spouse also includes a husband or wife in a 
marriage that was validly entered into outside of the United States, if the 
marriage could have been entered into in at least one state. 

• Parent: a biological, adoptive, step- or foster father or mother, or any 
other individual who stood in loco parentis to the employee when the 
employee was a child. This term does not include “parents-in-law.” 

o An individual stands in loco parentis to a child if he or she has 
day-to-day responsibilities to care for or financially support the 
child. The person standing in loco parentis is not required to have 
a biological or legal relationship with the child. Although no legal 
or biological relationship is necessary, grandparents or other 
relatives, such as siblings, may stand in loco parentis to a child 
under the FMLA where all other requirements are met. The in loco 
parentis relationship exists when an individual intends to take on 
the role of a parent. Similarly, an individual may have stood in 
loco parentis to an employee when the employee was a child even 
if the individual has no legal or biological relationship to the 
employee. 

• Son or Daughter: a biological, adopted, or foster child, a stepchild, a legal 
ward, or a child of a person standing in loco parentis, who is under 18 
years of age or who is 18 years of age or older and incapable of self-care 
because of a mental or physical disability at the time that FMLA leave is 
to commence. The onset of a disability may occur at any age for 
purposes of the definition of an adult “son or daughter” under the FMLA. 

 

WHAT IS THE DEFINITION OF A FAMILY MEMBER FOR THE 
PURPOSES OF FMLA? 



 
  

The Department of Labor Wage and Hour Division investigates FMLA 
complaints and imposes penalties for non-compliance.  
 
 

If violations cannot be satisfactorily resolved, the Department of Labor may 
bring court action to compel compliance. Individuals may also bring a separate 
private civil action against an employer for violations. Complaints or actions 
can be filed within two years of the last violation or within three years if the 
violation was willful.  
 
An employer found to be out of compliance with FMLA regulations may be 
liable for compensation and benefits lost by reason of the violation, for other 
actual monetary losses sustained as a direct result of the violation, and for 
appropriate equitable or other relief, including employment, reinstatement, 
promotion, or any other relief tailored to the harm suffered. 
 
In 2016, there were 1,246 complaint cases brought to the Department of Labor. 
Fifty-three percent were “no violation.” The two most common reasons for the 
complaints were termination and discrimination. Also in 2016, over $1.8 million 
in back wages were paid by employers. 
 

WHO ENFORCES FMLA? 

WHAT ARE THE PENALTIES FOR EMPLOYERS FAILING TO 
COMPLY WITH FMLA RULES? 



 

  

Yes. If you have fewer than 50 employees, you may choose to offer FMLA leave 
to your employees.  
Why would a company choose to do that? Here are the benefits: 

• Offering FMLA leave is one way to demonstrate care and concern for 
your employees. 

• The employee is likely to return after FMLA leave, preventing you from 
having to spend time and money to replace the employee. 

• Offering FMLA leave is often the only way for your employee to remain 
on group medical benefits during an extended absence from work. This 
can be a huge weight off the employee’s shoulders when they are likely 
already dealing with the anxiety and financial concerns related to 
medical issues. 

 
 

CAN YOU OFFER FMLA LEAVE EVEN IF YOU ARE NOT A 
COVERED EMPLOYER? 

If you opt in, you are required to follow the same 
processes and procedures as if you were 
federally mandated to provide FMLA. This means 
that if you opt in to FMLA: 

• You must be fair and consistent and 
provide FMLA to all eligible employees. 

• You cannot discriminate, terminate or 
deviate from the process or procedure. 

 



 

Continuous FMLA Leave – an approved continuous leave 
for a specified amount of time (up to 12 weeks maximum). 
This is commonly used for maternity or paternity leave 
following the birth of a child. It is also often used following 
an accident, or due to a planned medical procedure, such as 
a surgery, that requires an employee to be out of work for 
several weeks. 
 
 
 

Intermittent/Reduced FMLA Leave – taking 
leave in separate blocks of time for a single 
qualifying reason, or reducing the 
employee’s usual weekly or daily work 
schedule.  
 
 
 

FMLA leave may be taken in periods of whole weeks, 
single days, or hours, and in some cases, even less than an 
hour. The employer must allow employees to use FMLA 
leave in the smallest increment of time the employer 
allows for the use of other forms of leave, as long as it is 
no more than one hour. If an employer uses different 
increments for different types of leave (for example, 
accounting for sick leave in 15-minute increments and 
vacation leave in one-day increments), the employer must 
allow FMLA leave to be used in the smallest increment 
used for any other type of leave. This is an example of a 
spreadsheet you can use to track the amount of FMLA 
used by an employee in a year. 
 
 
 

CONTINUOUS VS. INTERMITTENT LEAVE 
 

CALCULATING FMLA USAGE 
 

http://www.aplusbenefits.com/wp-content/uploads/2017/03/FMLA-Hours-Used.xlsx


  

 
  

A week that contains a holiday has no effect on counting FMLA leave usage—it 
is counted as a week of FMLA leave. However, if an employee is using FMLA 
leave in increments of less than one week, the holiday will NOT count against 
the employee's FMLA entitlement, unless the employee was otherwise 
scheduled and expected to work during the holiday.  
 
Similarly, when an employer’s business activities temporarily cease, such as a 
plant closing for repairs or a school closing for summer vacation, and 
employees are generally not expected to report for work for one or more weeks, 
that time cannot be counted against an employee’s FMLA leave entitlement. 
 
 
 

When calculating the usage, only the amount of leave actually taken may be 
counted against an employee’s FMLA leave entitlement.  
 
Where an employee takes FMLA leave for less than a full workweek, the amount 
of FMLA leave used is determined as a proportion of the employee’s actual 
workweek. The amount of FMLA leave taken is divided by the number of hours 
the employee would have worked if the employee had not taken leave of any 
kind (including FMLA leave) to determine the proportion of the FMLA 
workweek used.  
 
For example, an employee who normally works 30 hours a week but works only 
20 hours in a week because of FMLA leave would use one-third of a week of 
FMLA leave. An employer may convert the FMLA leave usage into hours so long 
as it fairly reflects the employee’s actual workweek. 
 

DO HOLIDAYS AND TEMPORARY CLOSINGS SUBTRACT FROM 
FMLA LEAVE? 

THE INTRICACIES OF INTERMITTENT LEAVE 
 



 
  

Effective communication between the employee and employer is vital during 
all stages of the FMLA process. Keeping open lines of communication with your 
employees is especially important because employees do not have to 
specifically request FMLA leave in order to be entitled to it initially. 
 

COMMUNICATION AND DOCUMENTATION 
 



 

  

Covered employers must prominently post a general FMLA notice where it can 
be readily seen by employees and applicants for employment. Clients of A Plus 
Benefits who have the large all-in-one employer poster will notice that this 
FMLA notice is included on that document. You can also obtain a PDF version 
of the poster from the Department of Labor. The general notice explains an 
employee’s rights and responsibilities under the FMLA, and provides 
information concerning the procedures for filing complaints of violations. 
 
Covered employers must post this general notice, even if no employees are 
eligible for FMLA leave. Electronic posting is sufficient to meet this posting 
requirement. An employer that willfully violates this posting requirement may 
be subject to a fine of up to $166 for each separate offense.  
 
To remain compliant with FMLA regulations, there are numerous forms and 
notices that must be used to document communication between the employee 
requesting FMLA and the company. For clients of Helpside, our HR experts 
handle much of this process. Simply notify our HR team (1-800-748-5102 or 
humanresources@helpside.com) as soon as you receive information from an 
employee that suggests he or she may be eligible for FMLA leave. 
 

WHAT INFORMATION MUST THE EMPLOYER POST ABOUT 
ELIGIBILITY FOR FMLA? 

http://3euzjz3veykm17dazg35mfix.wpengine.netdna-cdn.com/wp-content/uploads/2017/01/Large-HR-Required-Federal-Employment-Poster-Updated-1.2017.pdf
https://www.dol.gov/whd/regs/compliance/posters/fmlaen.pdf


 

• FMLA Request Form – This form is used by the employee to request 
FMLA leave from their employer. An example is available here. If an 
employee approaches you with a request for leave that may qualify for 
FMLA, you may ask that the employee complete this form for your 
records. 

• WH‐381 Notice of Eligibility and Rights and Responsibilities – This form 
is provided by the US Department of Labor, Wage and Hour Division, and 
is used to notify the employee of their FMLA eligibility once the Request 
Form has been received. This form is to be completed within five 
business days to notify the employee of their eligibility status for FMLA 
leave. 

• WH‐382 Designation Notice – This form is provided by the US 
Department of Labor, Wage and Hour Division, and is used to inform the 
employee of the specific expectations and obligations of the employee 
and to explain any consequences of failure to meet the obligations. This 
notice may be accompanied with any other required certification form. 

• Medical Certification Forms – These forms are available from the US 
Department of Labor, Wage and Hour Division, and are either for the 
employee or an eligible family member of the employee to complete with 
their doctor. If the certification form is returned to the employer with 
insufficient information to make the FMLA determination, the employee 
must correct the form. The employer must allow the employee at least 
seven calendar days to correct any deficiency in the certification. If it is 
not practical under the particular circumstances for the employee to 
cure any deficiency in the seven-day period, despite the employee’s 
diligent good faith efforts, the employer should provide additional time. 
If an employee fails to provide a complete and sufficient certification 
despite the opportunity to cure the deficiency, an employer may deny 
the employee’s request for FMLA leave. 

• Two Week Reminder Letter – This is a reminder letter that is sent to the 
employee, reminding the employee that their approved FMLA time is 
about to expire and to contact their HR department if they are unable to 
return to work by the required date. An example is available for the 
employee’s own illness and for a family caregiver. 

• Return to Work/Fit for Duty Medical Certification (when needed) – This 
is a medical certification from a physician that states the employee is fit 
for duty and able to return to work (with or without work restrictions) 
following an approved FMLA leave. 

WHAT FORMS ARE REQUIRED FOR THE FMLA PROCESS? 

http://www.aplusbenefits.com/wp-content/uploads/2017/03/FMLA-Request-Form-Fillable.pdf
https://www.dol.gov/whd/forms/WH-381.pdf
https://www.dol.gov/whd/forms/WH-381.pdf
https://www.dol.gov/whd/forms/WH-382.pdf
https://www.dol.gov/whd/forms/WH-382.pdf
https://www.dol.gov/whd/forms/WH-380-E.pdf
https://www.dol.gov/whd/forms/WH-380-F.pdf
http://www.aplusbenefits.com/wp-content/uploads/2017/05/FMLA-Reminder-Letter-Own-Illness.docx
http://www.aplusbenefits.com/wp-content/uploads/2017/05/FMLA-Reminder-Letter-Other-Illness.docx


  

Employers covered by the FMLA must make and keep records regarding their 
compliance obligations under the FMLA. These records must be preserved for a 
minimum of three years. 
Covered employers who have FMLA-eligible employees must maintain all 
records that disclose the following: 

• Basic payroll and identifying employee data 
• Dates that FMLA leave is taken 
• Hours of FMLA leave that are taken, if taken in increments of less than a 

day 
• All employee and employer FMLA notices provided 
• Any documents describing employee benefits or employer practices or 

policies regarding paid and unpaid leave that is taken 
• Premium payments of employee benefits 
• Records of any disputes regarding the designation of leave 

 
Covered employers that have no FMLA-eligible employees must still maintain 
basic payroll and identifying employee data. 
 
Employee FMLA records relating to medical certifications, re-certifications or 
medical histories of employees or their family members must be maintained as 
confidential medical records in separate files from employee personnel files. 
However, individuals such as managers, safety personnel or government 
officials investigating compliance may be informed of relevant FMLA medical 
information as necessary. In addition, these records may be subject to further 
confidentiality requirements under the Americans with Disabilities Act (ADA). 
 

WHAT ARE THE RECORDKEEPING REQUIREMENTS FOR 
EMPLOYERS WITH REGARDS TO FMLA? 



 

Step One - Employee fills out the FMLA Request Form, and sends the completed 
form to their employer (or the Helpside HR Department for clients). 
 
Step Two - The employer (or the Helpside HR Department for clients) 
determines both employer and employee eligibility. 
 

• If not eligible, the employer (or the Helpside HR Department for clients) 
sends forms WH‐381 Notice of Eligibility and Rights and Responsibilities 
and WH‐382 Designation Notice to the employee explaining the reasons 
for not being eligible or approved. This must be completed within five 
business days of receiving the FMLA Request Form from the employee. 

 
• If eligible, the employer (or the A Plus Benefits HR Department for 

clients) sends form WH‐381 Notice of Eligibility and Rights and 
Responsibilities and the Medical Certification Forms to the employee. 
This must be completed within five business days of receiving the FMLA 
Request Form from the employee. 

 
Step Three - The employee fills out the Medical Certification Form with their 
doctor and sends it back to the employer (or the Helpside HR Department for 
clients). This must be completed and returned by the employee within 15 days 
of receipt of the WH‐381 Notice of Eligibility and Rights and Responsibilities. 
 
Step Four - The employer (or the Helpside HR Department for clients) sends the 
WH‐382 Designation Notice Form to the employee explaining their approval for 
FMLA. This must be completed within five business days of receiving the 
Medical Certification Form. 
 
Step Five - The employer (or the Helpside HR Department for clients) sends the 
Two-Week Reminder Letter to the employee when the FMLA leave is two weeks 
away from expiring, detailing what the employee needs to do if more time is 
needed. 
 
Step Six - Employee returns to work. 
 

OVERVIEW OF THE FMLA PROCESS 
 



  



 
  

Just as an employer has certain requirements to comply with FMLA 
regulations, employees have certain requirements they must meet when 
requesting FMLA leave from their employer. An employee’s notice of a need for 
FMLA leave may be oral or written. The first time the employee requests leave 
for a qualifying reason, he or she is not required to specifically mention the 
FMLA. However, the employee is required to provide enough information for the 
employer to know whether the leave may be covered by the FMLA. For 
foreseeable leave, the employee must also indicate when and how much leave 
is needed. 
 

• Foreseeable Need Greater Than 30 Days: Employees seeking FMLA are 
required to provide 30‐days or more advanced notice to employers when 
such notice is practicable. 

• Foreseeable Need Less Than 30 Days: Employees seeking FMLA are 
required to provide notice as soon as practical. Generally, either same 
day or next business day. 

• Unforeseeable Need: The employee must provide notice to the employer 
as soon as practicable under the facts and circumstances of the case. 

• Call‐in Procedure: If an employee has been approved for FMLA leave, 
employees are required to comply with the employer’s usual and 
customary notice and procedural requirements for requesting leave 
and/or as soon as practicable. If an employee on FMLA leave fails to 
designate an absence, tardy, or leave early as FMLA leave, the absence, 
tardy or leave early may be counted as an unexcused occurrence and the 
company’s usual disciplinary process should be followed.  

 

EMPLOYEE REQUESTS FOR FMLA LEAVE 
 

WHEN SHOULD AN EMPLOYEE NOTIFY THEIR EMPLOYER OF 
THE NEED FOR FMLA LEAVE? 



 

  

Upon return from FMLA leave, an employee must be restored to his or her original 
position or to an equivalent position with equivalent pay, benefits, and other terms and 
conditions of employment.  

If not returned to his or her original job, an equivalent job must meet all of these 
qualifications: 
 

• Offer the same shift or general work schedule, and be at a geographically 
proximate worksite (i.e., one that does not involve a significant increase in 
commuting time or distance). 

• Involve the same or substantially similar duties, responsibilities, and status. 
• Include the same general level of skill, effort, responsibility, and authority. 
• Offer identical pay, including equivalent premium pay, overtime and bonus 

opportunities, profit-sharing, or other payments, and any unconditional pay 
increases that occurred during FMLA leave. 

• Offer identical benefits (such as life insurance, health insurance, disability 
insurance, sick leave, vacation, educational benefits, pensions, etc.). 

 

An employee is entitled to reinstatement even if he or she was replaced during the 
leave or if the employee’s position was restructured to accommodate his or her 
absence.  

However, there are which reinstatement is not required.  

An employee on FMLA leave has no greater right to reinstatement than an employee 
who was not on leave. For example, an employer is not required to reinstate an 
employee if it can be proven that the employee would have been terminated or laid off, 
regardless of being on leave.  

If an employee is unable to perform an essential job function because of a physical or 
mental condition, including the continuation of a serious health condition or an injury 
or illness covered by workers’ compensation, the FMLA does not require an employer 
to restore the employee to another position. However, the employer may have other 
obligations to that employee under the Americans with Disabilities Act (ADA), state 
laws, or workers’ compensation laws. 

In addition, an employer is not required to restore an employee who fraudulently 
obtained FMLA leave. An employer may also delay reinstatement of an employee who 
fails to provide a required fitness-for-duty certification to return to work. 

RETURNING TO WORK 
 



 
  

Furthermore, if specific requirements are met, employers may refuse to 
reinstate certain highly-paid key employees following FMLA leave, where 
restoration would cause substantial and grievous economic injury to their 
operations. A key employee is a salaried employee who is among the highest-
paid 10 percent of all employees within 75 miles of the work site. 
 
If an employee notifies you that he or she does not intend to return to work 
following FMLA, ask them to complete a Voluntary Resignation Notice and keep 
that in the employee’s file for future reference. 
 

If an employee is certified by a medical professional as able to return to work in a 
light‐duty job, but is unable to return to the same or equivalent job, the employee 
has the option of declining to return and remaining on continuous unpaid FMLA 
leave until the 12‐week FMLA entitlement is reached. This decision may result in 
the loss of workers’ compensation benefits, at which point the provision for 
substitution of paid leave becomes applicable. Either the employer may require, or 
the employee may elect, the use of accrued paid leave. 
 
Voluntary offering and acceptance of light duty does not count against the 
employee's FMLA entitlement, and does not reduce an employee’s right to 
restoration to the same or an equivalent position. The right to restoration is held 
in abeyance during the period of time the employee performs a light-duty 
assignment. 

WHAT IF AN EMPLOYEE CAN RETURN TO WORK BUT ON 
LIGHT DUTY? 

http://www.aplusbenefits.com/wp-content/uploads/2017/03/Voluntary-Resignation-Form-Fillable.pdf


 
  

FMLA interacts with several other types of leave within your organization. This 
can add to the complicated nature of the law. Here are some of the ways the 
FMLA interacts with other leave offerings and regulations. 

The leave required by FMLA is unpaid. Your company can choose to require 
employees to use their paid sick, vacation, PTO and all other types of paid leave 
until exhausted during their FMLA leave. Even if it is not required, an employee 
may choose to take their paid time off in order to supplement their income. 
 

FMLA regulations require that you must treat the employee using paid leave 
while on FMLA leave the same way it treats employees on other types of paid 
leave (such as regular sick or vacation leave). Your company policy guide should 
designate whether an employee on FMLA continues to accrue PTO. Most often, 
company policies state that when an employee is on paid leave, accrual 
continues, but when an employee is on unpaid status, accrual ceases.  

HOW FMLA INTERACTS WITH OTHER TYPES OF LEAVE 
 

PAID TIME OFF 
(INCLUDING SICK TIME, VACATION TIME, PTO 

& OTHER TYPES OF COMPANY PAID LEAVE 
 

SHOULD AN EMPLOYEE ACCRUE PTO DURING FMLA LEAVE? 



 
  

Workers' compensation is generally a state‐run program that allows workers 
who were injured on the job to receive compensation while they are out of work. 
It generally does not provide any job-protected leave, but an employer may not 
retaliate against an employee for filing a workers' compensation claim. 
Workers' compensation laws also minimize liability for employers. In some 
instances, workers’ compensation benefits (compensation) can be reduced if 
the injury involves willful disregard of safety rules or intoxication from alcohol 
or illegal drugs. 
 
The US Department of Labor acknowledges that there are times when 
employees may be entitled to time off under FMLA and workers' compensation 
laws concurrently. In situations where both the FMLA and workers' 
compensation laws apply, employers must provide leave under whichever law 
provides the greater rights and benefits to the employee. Therefore, employers 
cannot require an employee to take time off under FMLA instead of workers' 
compensation if the employee’s injury makes them eligible for workers' 
compensation benefits, but they can run concurrently with one another. 

For example (from SHRM), an employer has a policy of providing 10 days of 
paid sick leave per calendar year with accrual of paid time off (PTO) 
continuing when employees use sick leave. The company also provides 10 
days of PTO per calendar year with accrual continuing during use. The 
employer’s policy states that accrual ceases if an employee is on unpaid 
status (perhaps taking a day off before eligibility for PTO leave). The 
employee, who has used no sick leave or PTO in the calendar year, plans to 
use six weeks (30 days) of FMLA leave prior to the end of the calendar year. 
The employee would be on paid status for 20 days, and accrual would 
continue during that time. During the 10 days of unpaid status, the 
employee’s leave accrual ceases. 

WORKERS’ COMPENSATION 
 

https://www.shrm.org/resourcesandtools/tools-and-samples/hr-qa/pages/ptoaccruals.aspx


 
  

Not only can the employee be on FMLA and workers’ compensation, it is highly 
recommended that the two run concurrently. An employer may require an 
employee to use FMLA while on workers’ compensation when the employer is 
put on notice of an FMLA-qualifying event. By running them concurrently, an 
employer minimizes the risk on an employee being away from work longer 
than they would otherwise be entitled.  
 
Example: An employee is injured at work and is absent for three months and is 
placed on workers’ compensation only. A few months later, the same employee 
requests to go on FMLA leave and needs to be absent for three months due to a 
separate non‐work related medical need. Because FMLA was not run 
concurrently with the first injury, the employee is now allowed to be absent for 
six months and be protected. That can be burdensome for the business. 
 
If an employee uses all 12 weeks of FMLA leave and needs more time off, their 
job is no longer protected by FMLA leave and the employee may lose their 
benefit coverage. The workers' compensation benefit status does not provide 
them with job protection. 

Under most states’ laws, the employer is not required to continue the 
employee's benefits while receiving workers' compensation benefits. However, 
if workers' compensation is running concurrently with FMLA, the employer is 
required to continue to provide benefits at the same level prior to leave. 

CAN AN EMPLOYEE BE ON BOTH FMLA AND WORKERS’ 
COMPENSATION? 

MUST AN EMPLOYER PROVIDE BENEFITS TO EMPLOYEES ON 
WORKERS’ COMPENSATION? 



 

  

The ADA is a federal law that prevents employers from discriminating against 
employees or job applicants because they are a qualified individual with a 
disability. The ADA does not explicitly provide payment or leave rights to the 
employee. The ADA requires an employer to reasonably accommodate an 
employee or prospective employee with a disability, and leave may be 
considered a reasonable accommodation in certain situations. A disability is an 
impairment that substantially interferes with a major life function or activity. 
The definition of “substantially interfering” has been significantly broadened by 
the ADA Amendments Act, which requires courts to construe the ADA broadly. 
The Act applies to employers with at least 15 employees. The ADA also contains 
an exception if the leave for reasonable accommodation causes an undue 
hardship for the employer. 
 
If an employee exhausts the allotted 12 weeks of FMLA, but still needs time off 
to recover, it is possible that the employee may be entitled to more time off 
under the ADA if the injury qualifies for ADA protection. The EEOC (has stated 
that additional time to recover is a reasonable accommodation. It has been said 
by the EEOC that an employer cannot have an auto‐terminate policy, which 
means an employer cannot give an employee a specified maximum period of 
leave. Even if the leave period is more than the required 12 weeks under FMLA, 
if the employee does not return by that date they cannot be automatically 
terminated. Rather, if an employee has exhausted his or her FMLA leave or was 
ineligible for FMLA leave, the employer needs to engage in an interactive 
process with the employee to find out if there are any accommodations the 
employee needs to return to work, including additional leave time. 

When applicable, and in many cases, yes, they can and 
should be run concurrently. 

AMERICANS WITH DISABILITIES ACT (ADA) 
 

CAN AN EMPLOYEE QUALIFY FOR BOTH FMLA AND ADA 
ACCOMMODATIONS? 



 

  

The ADA does not generally require continuation of health coverage or other 
benefits during a leave of absence. However; under the ADA, an employer must 
continue health insurance coverage for an employee taking leave or working 
part‐time only if the employer also provides coverage for other employees in 
the same leave or part‐time status. The coverage must be on the same terms 
normally provided to those in the same leave or part‐time status. For this 
reason, it may be a good idea to have the employee use both FMLA and ADA 
leave to keep any benefit coverage. 

The federal FMLA does not supersede any state or local law that provides 
greater family or medical leave rights. Not all employers will be "covered 
employers" under both state and federal law. A thorough review of both laws 
should be conducted. Where both laws apply, the employee is entitled to 
whichever benefit is greater. If you have questions about the laws in your state, 
contact the HR Department at Helpside. 

The military family leave provisions of the FMLA entitle eligible employees of 
covered employers to take FMLA leave for the following two reasons: Qualifying 
Exigency Leave and Military Caregiver Leave.  
 
Both qualifying exigency leave, and military caregiver leave may be taken on an 
intermittent basis or on a reduced leave schedule basis. In addition, an 
employer may require that an employee’s request for either type of military 
family leave be supported by a certification completed by an authorized health 
care provider. There are special forms for employees requesting Military FMLA 
Leave: 
 

MUST AN EMPLOYER PROVIDE BENEFITS TO EMPLOYEES 
UNDER THE ADA? 

STATE LEAVE LAWS 
 

ADDITIONAL FMLA REGULATIONS FOR MILITARY 
SERVICEMEMBERS AND THEIR FAMILIES 

 



 

• Certification for Qualifying Exigency Leave  
• Certification for Serious Illness or Injury for Current Servicemember  
• Certification for Serious Injury or Illness of a Veteran  

 
For foreseeable leave due to a family member’s covered active duty or order to covered 
active duty in the Armed Forces, notice must be provided as soon as possible, 
regardless of how far in advance such leave is foreseeable. 
 

An eligible employee may take qualifying exigency leave when the employee’s 
spouse, son, daughter or parent who is a member of the Armed Forces (including the 
National Guard and Reserves) is on covered active duty or has been notified of an 
impending call or order to covered active duty. Qualifying exigency leave was created 
to help eligible employees manage their affairs when family members are called to 
covered active duty or are serving in covered active duty with the Armed Forces. A 
covered employer must grant an eligible employee up to 12 work weeks of unpaid, job-
protected leave during any 12-month period for qualifying exigencies that arise when 
the employee’s spouse, son, daughter or parent is on covered active duty or has been 
notified of an impending call or order to covered active duty. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
For members of a regular component of the Armed Forces, “covered active duty” is 
defined as duty under a call or order to active duty during deployment to a foreign 
country. For members of a Reserve component of the Armed Forces, “covered active 
duty” means duty under a call or order to active duty during deployment to a foreign 
country in support of a contingency operation. 

QUALIFYING EXIGENCY LEAVE DETAILS 
 

https://www.dol.gov/whd/forms/WH-384.pdf
https://www.dol.gov/whd/forms/WH-385.pdf
https://www.dol.gov/whd/forms/wh385V.pdf


  

• Issues arising from short notice deployment (that is, deployment on seven or 
less calendar days of notice), for a period of seven calendar days beginning on 
the date the covered military member is notified of a call to active duty; 

• Military events and related activities, such as attendance at official ceremonies, 
programs/events, family support or assistance programs, and informational 
briefings; 

• Childcare and school activities, such as arranging for alternative childcare 
when the active duty requires a change to the existing childcare or temporary 
childcare, enrolling or transferring to a new school or day care, or attending 
school meetings; 

• Financial and legal arrangements, such as addressing or updating financial and 
health care powers of attorney or wills, or appearing before agencies regarding 
military benefits; 

• Attending counseling, arising from the active duty status; 
• Taking up to 15 days of leave to spend time with a covered military member 

who is on short-term, temporary rest and recuperation leave during 
deployment; 

• Care for the parent of a military member, or someone who stood in loco parentis 
to the military member, when the parent is incapable of self-care and the need 
for leave arises out of the military member’s covered active duty or call to 
covered active duty status; 

• Attending to certain post-deployment activities, such as attending arrival 
ceremonies or any other official ceremony or program for a period of 90 days 
following the termination of active service, and addressing issues arising from 
the death of a covered military member; and 

• Additional activities that the employer and employee agree qualify as an 
exigency, such as, for example, attending to household emergencies that would 
have normally been handled by the military family member. 

QUALIFYING EXIGENCY LEAVE INCLUDES: 
 



 

This allows an eligible employee who is the spouse, son, daughter, parent or 
next of kin of a covered service member with a serious injury or illness to take 
up to a total of 26 workweeks of unpaid, job-protected leave during a single 12-
month period to provide care for the service member. 
 
The covered service member must meet one of the following characteristics: 
 

• Is a current member of the Armed Forces (including the Reserves or 
National Guard) who is undergoing medical treatment, recuperation or 
therapy, is in outpatient status or is on the temporary disability retired 
list for a serious illness or injury; or  

• Is a veteran who is undergoing medical treatment, recuperation or 
therapy for a serious injury or illness and who was a member of the 
Armed Forces, including a member of the National Guard or Reserves, 
and was discharged or released under conditions other than 
dishonorable at any time during the five-year period prior to the first 
date the eligible employee takes FMLA leave to care for the veteran.  

 
For a current service member, a “serious injury or illness” is an injury or illness 
that was incurred by the service member in the line of duty on active duty (or 
existed before the beginning of active duty and was aggravated by service in 
the line of duty on active duty) and that may render the service member 
medically unfit to perform the duties of his or her office, grade, rank, or rating.  
 
For a veteran, a “serious injury or illness” means an injury or illness that was 
incurred by the service member in the line of duty on active duty (or existed 
before the beginning of active duty and was aggravated by service in the line of 
duty on active duty) and that manifested itself either before or after the service 
member became a veteran and is: 
 

• A continuation of a serious injury or illness that was incurred or 
aggravated when the veteran was a member of the Armed Forces and 
rendered the service member medically unfit to perform the duties of his 
or her office, grade, rank, or rating;  

• A physical or mental condition for which the veteran has received a US 
Department of Veterans Affairs Service-Related Disability Rating 
(VASRD) of 50 percent or greater, and the VASRD rating is based, in 
whole or in part, on the condition precipitating the need for military 
caregiver leave;  

 

MILITARY CAREGIVER LEAVE DETAILS 
 



  

• A physical or mental condition that substantially impairs the veteran's 
ability to secure or follow a substantially gainful occupation by reason of 
a disability or disabilities related to military service, or would do so 
absent treatment; or 

• An injury, including a psychological injury, on the basis of which the 
covered veteran has been enrolled in the Department of Veterans Affairs 
Program of Comprehensive Assistance for Family Caregivers. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Please keep in mind that additional leave requirements and rights for 
employees who are service members may apply to your organization under 
USERRA.  

http://www.esgr.mil/USERRA/Frequently-Asked-Questions


 
  

Employees are entitled to any unconditional pay increases (cost of living) that 
occur during FMLA leave. Pay increases conditioned on seniority, length of 
service or work performed are subject to the employer’s policies or practices for 
other employees on an equivalent leave status for a reason that does not qualify 
as FMLA leave. 
 
Furthermore, if a bonus or other payment is based on the achievement of a 
specified goal, such as hours worked, products sold or perfect attendance, and 
the employee has not met the goal due to FMLA leave, then the payment may be 
denied, unless otherwise paid to employees on an equivalent leave status for a 
reason that does not qualify as FMLA leave. For example, if an employee who 
used paid vacation leave for a non-FMLA purpose would receive the payment, 
then the employee who used paid vacation leave for an FMLA-protected 
purpose also must receive the payment. 

A covered employer is required to maintain group health insurance coverage 
for an employee on FMLA leave on the same terms as if the employee had 
continued to work. However, an employee may choose not to retain group 
health plan coverage while on FMLA leave. When the employee returns from 
leave, the employee is entitled to be reinstated on the same terms as prior to 
taking the leave. The employee cannot be required to re-qualify or meet any 
other conditions prior to being reinstated to the group health plan. 

ADDITIONAL FREQUENTLY ASKED 
QUESTIONS ABOUT FMLA 

 

MUST AN EMPLOYER GRANT PAY INCREASES AND BONUSES 
TO AN EMPLOYEE ON FMLA LEAVE? 

MUST AN EMPLOYER MAINTAIN AN EMPLOYEE’S HEATH 
BENEFITS WHILE THE EMPLOYEE IS ON FMLA LEAVE? 



 
  Employers must notify employees on FMLA leave before health care 

coverage is dropped for lack of premium payments. Generally, an employer 
must provide written notice to the employee at least 15 days before coverage 
is to cease. The notice must explain that the payment has not been received 
and that coverage will be dropped on a date that is at least 15 days after the 
date of the letter, unless payment is received by that date. 

An employee may, but is not entitled to, accrue any additional benefits or 
seniority during unpaid FMLA leave. An employee’s entitlement to benefits, 
such as holiday pay, is to be determined by the employer’s established policy 
for providing such benefits when an employee is on other forms of leave, such 
as paid or unpaid, as appropriate. 
 
However, at the end of an employee’s FMLA leave, benefits must be resumed 
in the same manner and at the same levels as provided when the leave began, 
though the employee is subject to any changes in benefit levels that may have 
taken place during the period of FMLA leave affecting the entire workforce. 
Upon return from FMLA leave, the employee cannot be required to re-qualify 
for any benefits the employee enjoyed before the leave began. 

UNDER THE FMLA, CAN AN EMPLOYER CANCEL AN  
EMPLOYEE’S HEALTH INSURANCE FOR LACK OF PAYMENT 
PREMIUM? 

IS AN EMPLOYEE ENTITLED TO OTHER BENEFITS WHILE ON 
FMLA LEAVE? 



 

  

The taking of leave under the FMLA is not a qualifying event under COBRA. 
However, a qualifying event occurs if an employee (or the employee’s spouse or 
dependent child) is covered on the day before the first day of FMLA leave (or 
becomes covered during the FMLA leave) under a group health plan of the 
employer, the employee does not return to work at the end of the FMLA leave, 
and the employee (or the employee’s spouse or dependent child) would, in the 
absence of COBRA continuation coverage, lose coverage under the group health 
plan. The COBRA qualifying event occurs on the last day of FMLA leave. In 
general, the maximum coverage period is measured from the last day of FMLA 
leave. 
 
A COBRA qualifying event also occurs on the date an employee, either before 
starting FMLA leave or while currently on FMLA leave, notifies the employer 
that he or she will not be returning to work. Additionally, if coverage under a 
group health plan is lost at a later date and the plan provides for the extension 
of the required periods, COBRA coverage begins on the date when group health 
coverage is actually lost. 
 

DOES A COBRA QUALIFYING EVENT OCCUR IF AN EMPLOYEE 
DOES NOT RETURN FROM FMLA LEAVE? 



 

  

Public Agencies: Public agencies are covered employers under the FMLA, 
regardless of the number of employees they employ. Public agencies include: 
 

• The federal government, 
• The government of a state or political subdivision of a state, and 
• An agency of the United States, a state, or a political subdivision of a 

state, including counties, cities and towns, or any interstate 
governmental agency. 

• The term “state” includes any state within the United States, the District 
of Columbia, and any territory or possession of the United States. 

 
Schools: Local educational agencies are covered under the FMLA, regardless of 
the number of employees they employ. Such educational agencies include: 
 

• Public school boards, 
• Public elementary and secondary schools, and 
• Private elementary and secondary schools. 

Airline Flight Crews: For FMLA purposes, an airline flight crew employee is an 
airline flight crewmember or flight attendant. Not all employees that work for 
an airline will meet the FMLA definition of an airline flight crew employee and 
therefore would not be subject to these special rules. 
 

• Hours of Service Requirement: Whether an airline flight crew employee 
meets the FMLA hours of service requirement is determined by 
assessing the number of hours the employee has worked or been paid 
over the previous 12 months. An airline flight crew employee will meet 
the hours of service requirement if, during the previous 12 months, he or 
she has worked or been paid for not less than 60 percent of the 
employee’s applicable monthly guarantee and worked or been paid for 
not less than 504 hours. 

 
 

ARE THERE ANY OTHER CATEGORIES OF EMPLOYERS THAT 
HAVE SPECIAL FMLA REGULATIONS? 



 
  

• The applicable monthly guarantee for an airline flight crew employee 
who is not on reserve status (line holder) is the minimum number of 
hours an employer has agreed to schedule the employee. The applicable 
monthly guarantee for an airline flight crew employee who is on reserve 
status is the minimum number of hours an employer has agreed to pay 
the employee. 

• The hours an employee has worked during the previous 12 months is the 
employee’s duty hours during that time. The hours an airline flight crew 
employee has been paid during the previous 12 months is the number of 
hours for which the employee received wages during that time. The 504 
hours do not include personal commute time or time spent on vacation, 
medical, or sick leave. 

• Calculation of Leave: An eligible airline flight crew employee is entitled 
to up to 72 days of FMLA leave during any 12-month period: 
o for the birth of a child or placement of a child for adoption or foster 

care; 
o to care for the employee’s spouse, son, daughter, or parent with a 

serious health condition; 
o for the employee’s own serious health condition; or 
o for any qualifying exigency arising out of the fact that a spouse, son, 

daughter, or parent is a military member on covered active duty. 
 
 
 
 
 
 
 
 
The 72-day entitlement is based on a uniform 6-day workweek for all airline 
flight crew employees, regardless of time actually worked or paid, multiplied by 
the statutory 12-workweek entitlement for FMLA leave. For example, if an 
employee took six weeks of leave for an FMLA-qualifying reason, the employee 
would use 36 days (6 days x 6 weeks) of the employee’s 72-day entitlement 
regardless of the employee’s actual schedule. 

 



 
 
 
 

FMLA is a complex law. All employers, regardless of their size should 
understand FMLA and how it may impact their employees and their 
organization. One of the services Helpside provides for their clients is FMLA 
administration and consultation. If you are interested in learning more, contact 
the HR experts at Helpside at 1-800-748-5102 or humanresources@helpside.com. 
 
Additional Recommended Resources: 

• All of the templates and forms referenced in this document are available 
at www.helpside.com/fmla-toolkit 

 
• Our on-demand webinar about FMLA can be viewed here. 

 
• The Department of Labor has a lot of additional resources for employers at 

https://www.dol.gov/whd/fmla/  

CONCLUSION 
 

https://youtu.be/5vgvqwxoyI8
https://www.dol.gov/whd/fmla/

